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Rules and Regulations

Federal Register
Vgl. 52, No. 182

Monday, September 21, 1987 :

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold

by the Superintendent of Documents.
Prices -of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 910

[Lemon Reg. 579]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA. '

ACTION: Final rule.

SUMMARY: Regulation 579 establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market at
280,438 cartons during the period
September 20 through September 26,
1987. Such action is needed to balance
the supply of fresh lemons with market
demand for the period specified, due to
the marketing situation confronting the
lemon industry.
EFFECTIVE DATE: Regulation 579
(§ 910.879) is effective for the period
September 20 through September 26,
1987.
FOR FURTHER INFORMATION CONTACT:
Ronald L. Cioffi, Chief, Marketing Order
Administration Branch, F&V, AMS,
USDA, Room 2523, South Building, P.O.
Box 96456, Washington, DC 20090-6458,
telephone (202) 447-5697.
SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1521-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have a significant
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory action to the scale of
business subject to such actions in order

that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through
group action of essentially small entities
acting on their own behalf. Thus, both
statutes have small entity orientation
and compatibility.

This regulation is issued under .
Marketing Order No. 910, as amended (7
CFR Part 910) regulating the handling of
lemons grown in California and Arizona.
The order is effective under the
Agricultural Marketing Agreement Act
(the “Act,” 7 U.S.C. 601 through 674}, as
amended. This action is based upon the
recommendation and information
submitted by the Lemon Administrative
Committee and upon other available
information. It is found that this action
will tend to effectuate the declared
policy of the Act.

This regulation is consistent with the
marketing policy for 1987-88. The
committee met publicly on September
18, 1987, in Los Angeles, California, to
consider the current and prospective
conditions of supply and demand and
recommended by an unanimous vote a
quantity of lemons deemed advisable to
be handled during the specified week.
The committee reports that the market is
good.

Pursuant to 5 U.S.C. 553, it is further
found that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice, and
engage in further public procedure with
respect to this action and that good
cause exists for not postponing the
effective date of this action until 30 days
after publication in the Federal Register
because of insufficient time between the
date when information became
available upon which this regulation is
based and the effective date necessary
to effectuate the declared purposes of
the Act. Interested persons were given
an opportunity to submit information
and views on the regulation at an open
meeting. It is necessary to effectuate the
declared purposes of the Act to make
these regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

List of Subjects in 7 CFR Part 910

Marketing agreements and orders,
California, Arizona, Lemons.

For the reasons set forth in the
preamble, 7 CFR Part 910 is amended as

. follows: |

PART 910—LEMONS GROWN IN
CALIFORNIA AND ARIZONA

1. The authority citation for 7 CFR
Part 910 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 910.879 is added toread a
follows: :

§ 910.879 Lemon Regulation 579.

The quantity of lemons grown in
California and Arizona which may be
handled during the period September 20
through September 26, 1987, is
established at 280,438 cartons.

Dated: September 17, 1987.

. Robert C. Keeney,

Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.

[FR Doc. 87-21822 Filed 9-18-87; 8:45 am]
BILLING CODE 3410~02-M

7 CFR Part 1137

Milk in Eastern Colorado Marketing
Area; Order Suspending Certain
Provisions

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Suspension of rule.

SUMMARY: This action suspends, for the
months of September 1987 through
February 1988, the limit on the period of
automatic pool plant status for a supply
plant which met pool shipping standards
during a previous September through
February period under the Eastern
Colorado order. Suspension of the
provisions was requested by a
cooperative association representing
producers supplying the market. The
action is necessary to assure that the
milk of producers who regularly have
supplied the fluid milk needs of the
market will continue to be priced and
pooled under the order without requiring
unnecessary and unecomomic
movements of milk.

EFFECTIVE DATE: September 21, 1987.
FOR FURTHER INFORMATION CONTACT:
Constance M. Brenner, Marketing
Specialist, USDA/AMS/Dairy Division,
Order Formualtion Branch, Room 2968,
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South Building, P.O. Box 964586, '
Washington, DC 20090-6456, (202) 447~
7183. :

SUPPLEMENTARY INFORMATION: Prior
document in this proceeding: Notice of
Proposed Suspension: Issued August 24,
1987; published August 27, 1987 (52 FR -
32308).

The Regulatory Flexibility Act (5
U.S.C. 601 through 612) requires the
agency to examine the impact of a
proposed rule on small entities. Pursuant
to 5 U.S.C. 605(b), the Administrator of
the Agricultural Marketing Service has
certified that this action will not have a
significant economic impact on a
substantial number of small entities.
This action lessens the regulatory
impact of the order on certain milk
handlers and tends to ensure that dairy
farmers will continue to have their milk
priced under the order and thereby
receive the benefits that accrue from
such pricing.

This rule has been reviewed under
Executive Order 12291 and Department
Regulation 1512-1 and has been
determined to be a “non-major” rule
under the criteria contained therein. -

This order of suspension is issued
pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601 et
seq.), and of the order regulating the
handling of milk in the Eastern Colorado
marketing area.

Notice of proposed rulemaking was
published in the Federal Register on
August 27, 1987 (52 FR 32308) concerning
a proposed suspension of certain
provisions of the order. Interested
persons.- were afforded opportunity to
file written data, views, and arguments
thereon. No comments opposing the
proposed action were received.

After consideration of all relevant
material, including the proposal in the
notice and other available information,
it is hereby found and determined that
for the months of September 1987
through February 1988 the following
provisions of the order do not tend to
effectuate the declared policy of the Act:

In the second sentence of § 1137.7(b),
the words “plant which has qualified as
a”, and “of March through August".

Statement of Consideration

This action suspends for the months
of September 1987 through February
1988 the limit on the period of automatic
pool plant status for a supply plant
which met pool shipping standards
during a previous September through
February period.

The suspension was requested by
Mid-America Dairymen, Inc., (Mid-Am),
a cooperative association of producers
supplying the market. The cooperative

association indicated that in spite of the
Dairy Termination Program, after two
years of increasing production, producer
receipts on the Eastern Colorado market
during the first six months of 1987 )
declined only 0.4 percent from the level
of production during the same period of
1986, while producer milk used in Class I
fell 2.0 percent. Mid-Am expects that,
with. suspension of the requested
provisions, ample supplies of locally
produced milk will still be available to
the Eastern Colorado marketing area
due to the relative decline in Class I use,
ideal weather conditions for milk
production and ample feed supplies. In
the absence of the suspension Mid-Am
would be required to move 50 percent of
the receipts at its supply plants located
in Kansas and Nebraska to the Denver
area. Without the suspension, the
cooperative expects to incur substantial
unnecessary costs for the movement of
its milk solely for the purpose of pooling
the milk of its members currently
associated with the Eastern Colorado
market. No comments in opposition to
the proposed action were received. Mid-
Am filed comments that provided
additional information in support of the
suspension.

Milk production is little changed from
year-earlier levels and consequently
about the same proportion of the
available milk supplies will have to be
shipped to manufacturing plants for
surplus uses as in 1986. Favorable
weather conditions and ample feed
supplies provide strong indications that
the current production trends will not
abate substantially in spite of the Dairy
Termination Program. Significant
increases in Class I use are not
expected. In view of these
circumstances, it is concluded that the
provisions limiting the period of
automatic pool plant status for a supply
plant that met pool shipping standards
during a previous September through
February period should be suspended
for the months of September 1987
through February 1988, as they were for
the same 1986-87 period, to ensure the
orderly marketing of milk supplies. The
suspension will eliminate the need to
make uneconomic movements of some
milk through pool plants merely for the
purpose of qualifying it for producer
milk status under the order.

It is hereby found and determined that
thirty days’ notice of the effective date
hereof is impractical, unnecessary and
contrary to the public interest in that:

(a) The suspension is necessary to
reflect current marketing conditions and
to assure orderly marketing conditions
in the marketing area in that without
extensive unnecessary and expensive
hauling and handling substantial

quantities of milk from producers who
regularly supply the market otherwise
would be excluded from the marketwide
pool, thereby causing a disruption in the
orderly marketing-of milk;

(b) This suspension does not require
of persons affected substantial or
extensive preparation prior to the
effective date; and _

(c) Notice of proposed rulemaking was
given interested parties and they were
afforded an opportunity to file written
data, views or arguments concerning
this suspension. No views in opposition
to this action were received.

Therefore, good cause exists for
making this order effective upon
publication in the Federal Register.

List of Subjects in 7 CFR Part 1137

Milk marketing orders, Milk, Dairy
products.

It is therefore ordered, That the
aforesaid provisions § 1137.7(b} of the
Eastern Colorado order are hereby
suspended for the months of September
1987 through February 1988, as follows:

PART 1137—MILK IN THE EASTERN
COLORADO MARKETING AREA

1. The authority citation for 7 CFR
Part 1137 continues to read as follows:

Authority: Sec. 1-19, 48 Stat. 31, as
amended: 7 U.S.C. 601-674.

§ 1137.7 [Amended]

2.In 7 CFR Part 1137, in the second
sentence of § 1137.7(b), the words “plant
which has qualified as a”, and “of
March through August”.

Effetive Date: September 21, 1987.

Signed at Washington, DC, on September
15, 1987.

Karen K. Darling,

Deputy Assistant Secretary, Marketing and
Inspection Services.

[FR Doc. 87-21706 Filed 9-18-87; 8:45 am|
BILLING CODE 3410-02-M

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 303 and 308

Applications, Requests, Submittals,
Delegations of Authority, and Notices
of Acquisition of Control; Rules-of
Practice and Procedures

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Final agency rule.

sumMARY: The Federal Deposit
Insurance Corporation {"FDIC") is
amending its regulations to redelegate
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authority to act on those applications
and administrative enforcement matters
formerly exercised by the Board of
Review to officials in the FDIC's
Division of Bank Supervision
{(“division"). The amendments also
delegate additional authority to act on
certain applications and administrative
enforcement matters te the Director of
the Division of Bank Supervision
(“Director”} and, where confirmed in
writing by the Director, to an associate
director of the Division of Bank
Supervision (“associate director”), or to
the appropriate regional director or
deputy regional director. The changes
are expected to make better use of the
FDIC's resources and make the
processing of applications and
administrative enforcement matters
more efficient. The amendments
therefore benefit both the FDIC and the
banking system by allowing the FDIC to
act expeditiously on applications and to
attempt to correct unsafe and unsound
banking practices in a prompt fashion.
EFFECTIVE DATE: September 21, 1987.

FOR FURTHER INFORMATION CONTACT:
Alan . Kaplan, Counsel, Legal Division,
{(202) 898-3734 or Michael A. Hovan, Jr.,
Associate Director, Administration &
Corporate Applications Branch, Division
of Bank Supervision, (202) 898-6851
{applications) and Eugene A. Miller,
Counsel, Legal Divisiomn, (202} 898-3705
or George |. Masa, Assistant Director,
Supervision and Enforcement Activities,
Division of Bank Supervision, (202) 898
6915, or William R. Taylor, Chief,
Special Situation Section, Division of
Bank Supervision, (202) 8986773
(enforcement matters), Federal Deposit
Insurance Corporation, 550 17th Street
NW., Washington, DC 20429.
SUPPLEMENTARY INFORMATION:
Currently, Part 303 of the FDIC's
regulations sets forth delegations of
authority by the Board of Directors
(“Board”) to act on certain applications
and enforcement matters to the FDIC's
Board of Review, the Director of the
Division of Bank Supervision and the
Deputy General Counsel for Regional
and Corporate Affairs, and, where
confirmed in writing, to the appropriate
regional director or regional counsel, or
both. The number of both applications
and administrative enforcement
proceedings under the FDIC's purview
has increased dramatically in the past
ten years. This increase has been borne
particularly by the FDIC's Washington
staff since virtually all actions currently
come to Washingtorr at some stage in
the proceeding, whether to the Board of
Directors, the Board of Review, or the
Director. The Board has undertaken an
effort to make better use of the FDIC's

resources by processing applications
and enforcement actions more
efficiently and promptly in order to
benefit both the FDIC and the banking
system. The FDIC is, therefore, making,
among other changes,! amendments to
the delegations of authority discussed
below. The amendments reflect the
Board's conclusion that the division and
the regions ? can be given additional
authority to handle the processing of
applications and enforcement actions.

Part 303

Sectiorr 303.6 Application procedures.

In addition to the technical
amendments te § 303.6 (b) and (e}
discussed below, § 303.6(e) is amended
to remove the uncertainty over which
officials within the division make the
threshold determination whether a
petition for reconsideration of a denied
application, petition, or other request
warrants reconsideration. The FDIC's
regulation requires that petitions for
reconsideration of denied applications,
petitions, or requests (1) specify reasons
why the FDIC should reconsider its
action and (2) set forth relevant,
substantive information that for good

cause was not previously set forth in the

application, petition, or request to be
reconsidered. Under existing § 303.6{e},
the Board has reserved to itself the right
to reconsider applications, petitions, or
requests denied by the Board and has
directed that any application, petition,
or request denied under delegated
authority by the FDIC's Board of
Review, the Director, or a regional
director will be reconsidered by the
Board of Review.

Section 303.6(e)} requires clarification
because, in addition to the restructuring
of the Board of Review, the rule is
unclear regarding who within the FDIC
makes the threshold determination
about a petitien’s compliance with the
requirements that it specify the reasons
for reconsideration and contain new
relevant and substantive information.
The amendment to § 303.6{e) removes:
any doubt present in the existing
regulation by providing that the
Director, and, where confirmed in
writing by the Director, the associate

! In addition to reorganizing Part 303 to improve
its clarity and overall utility to the reader. one layer
of decision. makers has been removed by the
restructuring of the Board of Review. This action

-necessitates revisions to Part 303 in order to

redelegate the authority formerly exercised by the
Board of Review.

2 As used herein, “division” refers to the Director
and the associate directors and "'regions” refers to

- the regional directors and the deputy regional

directors {or assistant regional directors in those
FDIC regions which do not have deputy regmnal
directors).

director, or the appropriate regional
director or deputy regional director, or
the General Counsel or designee in the
case of a petition which does not relate
to a particular bank or institution, shall
make the threshold determination of the
petition’s compliance with the
provisions of § 303.6(e)(1). The amended
§ 303.6(e) merely states the FDIC's
current practice that incemplete or
improper petitions will not be
considered on the merits.

If the regional director, deputy
regional director, or General Counsel {or
designee) determine that a petition for
reconsideration does not comply with
the provisions of § 303.6(e}(1), an
applicant may appeal such decision to
the Director, or where confirmed in
writing by the Director, to the associate
director, or, for petitions filed with the
Executive Secretary, to the Chairman of
the FDIC or designee. An applicant may
not submit additional information or
evidence with the appeal and the
decisions by the Director or associate
director or the Chairman or designee
regarding this threshold determination
are final and not appealable to the
Board.

Amended § 303.6(e} states thata
petition for reconsideration which
complies with the threshold
requirements shall be considered by the
Board if the Board denied the original
application or request, or by the
Director, or where confirmed in writing
by the Director, an associate director, if
the Director, associate director, regional
director or deputy regional director
denied the original application or
request. The amendments also make
clear the FDIC's current practice that
decisions by the Director or associate
director on the merits of petitions for
reconsideration are final and not
appealable to the Board. The
amendments de not, however, limit in
any manner the rights anr aggrieved
party or person may have under the
Administrative Procedure Act to request
the Board to exercise its discretionary
authority to review an action taken
under delegated authority. This right to
request review by the Board, however,
is distinct from the right to present a
meritorious petition for reconsideration
in that the right to petition for
reconsideration amounts to an “appeal
by right” whereas requests for Board
review need only be considered by the
Board at its discretion.

Lastly, § 303.6 is amended by deleting
existing paragraph (/}and redesignating
paragraphs (m) and (n} as paragraphs (/)
and (m). The deleted provision dealt
with tentative denials of applications
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and provides in substantlal part.as,

’ follows

Generally. in the case of an application -

. sub)ect to the provisions of this section,
where the Board of Directors, based upon the
information available at that time, plans to
deny the application and no hearing has been
held thereon pursuant to paragraph (i) of this
section, the Director of the Division of Bank
Supervision or his designee will send the
applicant a written statement by registered or
certified mail which shall specify the reasons
for such tentative denial.

The FDIC has always viewed the
provision for.a tentative denial to be an
optional rather than a mandatory
procedure, The Board is choosing,
nonetheless, to eliminate the above-
quoted provision for two reasons. First,
the introductory term “generally” is -
confusing and provides no guidance as
to when the tentative denial procedure
will be used. Second, as a matter of

" practice, the function of a tentative
denial—to provide an applicant the
opportunity to correct deficiencies in its
application that would otherwise result
in a denial or, if it cannot remedy the
deficiencies, to withdraw the
application—has been fulfilled in recent

. years by the greatly increased amount of
interaction between an appllcam and
the appropriate FDIC regional officer

.. over the quality of the application. In
-this way, the regional office has been _

-able to indicate to an applicant when its :.

appllcatlon is insufficient to the degree

-that it is likely to be denied. As a result, -
the majority of problems or defxcxencxes “

that would warrant the use of a formal
tentative denial notification by the -
‘Board has been eliminated during the
processing of the application at the
regional office level. The continual .
interaction between regional office’
personnel and an applicant leads to
correction of surmountable problems or
the opportunity for withdrawal of the

application. Moreover, the Board has the

authority to issue a formal tentative :
denial without the express language to -
do so in the regulation. Therefore, the
-present practice of working closely with

- the applicant and the rare usage of the
. formal notification of a tentative denial -

indicate that the elimination of the -

. tentative denia! procedures from Part
- 303 will not prejudice an apphcant’
position or rights.. .

" Section 303.7 * Delegation of authorlty
to the Director of the Division of Bank
Supervision and to the associate -
directors and to the regional directors
and deputy regional directors to'act on-
certain applications, requests, and .
notices-of acquisition of control.

* 'The current version of §303.7 is -
organized according to those

.applications, requests and notices of

acquisition of control which are not
subject, and those which are subject, to
conditions precedent for the éxercise of
delegated authority by specifically
named delegates. The amendments, in
addition to modifying the delegations,
reorganize § 303.7 according to types of
applications, requests and notices of
acquisition of control. The Board feels
that this structure better presents the
delegations in a clear and concise
manner, thereby improving the utility of
Part 303 to the reader.

(a) Applications for branches and
relocations and for trust and other
banking powers. Under the existing

* delegations of authority, the authonty of

the Director, and, where confirmed in
writing by the Director, the Director's
delegate(s) or the appropfiate regional

_director, to act on applications to
establish branches or relocate offices or .

for trust or other banking powers is
limited by the applicant's Uniform
Financial Institutions Rating System
{“composite CAMEL"), Uniform
Interagency Compliance System
(“Compliance”), and Community
Reinvestment Act (“CRA") ratings. If all

“of the applicant's ratings are 1 or 2, the

application may be approved but not
denied. If any of the three composite
ratmgs are 3 but none are 4 or 5, the

- application may be approved or denied. -
- If, however, any of the ratings are 4'or 5,

‘theé division may only deny the

application. The Board of Review has -

been delegated the authority to approve *
““6rdeny any such apphcatlon w1thout

restriction.

- Experience indicates that there are
extenuating circumstances which
warrant approval of applications for
brancheés or relocations submitted by
banks rated a composite 4 or 5. Such

‘circumstances include situations where

it may be financially beneficial for the
applicant to relocate an office to more

cost-éffective quarters or where the only-

available alternative to relocation is
closing an office when a lease expires or
is terminated. Another extenuating
circumstance is the courier service

offered by certain banks, some of which
.~have been operated without the prior
- consent of the FDIC, These services may-
" be beneficial to the institution; therefore,
- - -it may:be more reasonable to approve, .

than deny, the branch-courier service .

even though the apphcant has a rating of

4 or 5. Similarly, experience has shown
that applications for trusts or other
banking powers are, for the most part,
routine and can be handled more
efficiently and promptly at the regional
level.

In view of the foregoing, the FDIC is

'expandmg the authority of the Dlrector,

-associate directors, regional directors

and deputy regional directors 3 to act on
applications for branches and
relocations and for trust and other .
banking powers by eliminating the:
tiered criteria relating to the composite-
CAMEL, compliance, and CRA ratings.
The amendments retain the existing.
restrictions on the exercise of delegated
authority to act on branch or relocation

" applications by the delegates unless (1) .

the six factors set forth in section 6 of
the Federal Deposit Insurance Act
(“Act™} (12 U.S.C. 1816) have been' -
considered and favorably resolved; (2}

- the applicant meets the minimum capital. - .
requirements set forth in-12 CFR Part 325 -

and the FDIC's “*Statement of Policy on

"Capital” or agrees in writing to be in ..

compliance before or at the .
consummation of the transaction Wthh
is the subject of the application; (3) any
financial arrangements in connection
with the proposed branch or relocation
involving the applicant’s officers,

- directors, and major shareholders are

fair and reasonable in comparison with -
similar arrangements that could have
been made with independent third
parties; and (4) the requirements of the
National Historic Preservation Act, the -
National Environmental Policy Act, and
the CRA have been considered and
favorably resolved: Further, the regions .

. may not act on-branch and relocation

,,appllcatlons unless comments. protestmg .

. an appllcatnon on CRA. grounds filed by -
. an organization other than a competing .
,mstltutlon are favorably resolved,

The "standard conditions" provision .
for branch and relocation applications
has also been retained, but has been .
moved from § 303.10(a) to § 303.7(a).
Delegates may impose conditions on' .
branch and relocation applicants, but. .
the authority of a regional director or.
deputy.regional director to act-on such. .
applications where conditions other
than those listed in § 303.7(a)(1)(iv) have
been imposed.is limited to situations -

‘wheré the applicant agrees in writing to

comply with such conditions. The - .
Director or associate directors. may

" exercise delegated authority to act on

branch or relocation applications where -
any condition has been 1mposed even if
the applicant has not agreed in, wntmg

-to comply with:them. .

As for applications for trust and other.
bankmg powers, the amendments.retain .
the restrictions.on the exercise of -

31n the amendments, the Boatd has-dclegated its .
authority. to the Director. Under specific . .
circumstances, the Director-may subdelega!e this :
authonly to an associate dlrecmr ortoa regmnal
diréctor or deputy regional director. Any ©
subdelégations by the Director flwst be conf'rmed in
writing. S Lo . . «
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delegated authority by the Director,
associate directors, regional direcfors or
deputy regiona! directors unless (1) the
six factors set forth in section 6 of the
Act (12 U.S.C. 1816) have been
considered and favorably resolved; (2)
the proposed managemenit of the trust or
other banking business is determined
capable of satisfactorily handling the
anticipated business; and (3} for trust
applications enly, the applicant’s board
of directors has formally adopted Form
114—"Statement of Principles of Trust
Department Management.”

(b) Merger transactions. Under
existing delegations, the Director (or his
delegate(s)} or the regional directors can
approve but not deny any merger
application where the resulting bank
warrants a composite CAMEL, a
compliance, and a CRA rating of 1 or 2.
If the resulting bank warrants a rating of
3 on any three of the standards, but
none would be 4 or 5, then.a delegate
may approve or deny an application. If
any of the resulting ratings are a 4 or 5, a
delegate. can only deny a merger-
application. The exercise of delegated.

-authority is further limited to . .
applications where the resulting bank
would not have more than 15%. of the
deposits in the relevant market.

As with branch and trust applications,
experience indicates that the current
limitations on the exercise of delegated
authority to act on merger applications
unnecessarily delay final action on the
applications up to 4 to 6 weeks.
Experience also indicates that the FDIC
approves the vast majority of merger
applications. Consequently, there is..
little reason why-the division and
regions should not have broadened
authority to approve such applications. .

The Board has determined, however,
that the authority of the division and the
regions to approve merger applications
should not be without restriction and
has, consequently, placed market share
and competitive factors limitations on
the exercise of this delegated authority.
The division or the region may approve
a merger application where the resulting
bank's market share * is not more than
15% or where the resulting bank’s
market share is not more than 25% and
the Attorney General has not issued an
adverse competitive factors opinion. The
division may approve a merger
application where the resulting bank’s

4+ Market share is measured by the individual,
partnership and corporate deposits held by
commercial banks and/or thiift institutions, as may
be appropriate. in the relevant market(s). What
constitutes an “appropriate” combination of
commercial and/or thrift deposits is determined by
an analysis of the business conducted by "
commercial banks and thrift institutions i the
relevant market(s)

market share is not more than 35% and
the Attorney General has not issued an
adverse competitive factors’ opxmon

' Another change from the existing .
delegations concerns the competitive
factors opinion. Currently, an opinion
provided by the FDIC's legal Division is
used when the.Attomey General hag not
provided an opinion within 30 days of a
request by the FDIE (although no
delegation is effective if either the Legal
Division or the Attorney General issues
an adverse opinion). With the
broadened delegations, the Board has
concluded that a delegate may not
approve a merger application without a
formal opinion by the Attorney General
if the market share of the resultant bank
is in excess of 15%.

Also, where a merger transaction
involves both an FDIC-insured
institution and an institution whose
deposits are insured by the Federal
Savings and Loan Insurance
Corporation (“FSLIC"}, the Board has
delegated to the division the authority to
approve such a transaction if the
transaction will not result in (and is not
part of a series of transactions that-
would result in} a substantial volume of
deposits insured by the FSLIC becoming
deposits insured by the FDIC or vice .
versa. In applying the “substantial
volume of deposits” test, it is intended
that the volume of deposits being
transferred may be measured either in
absolute terms or in relation to the total
deposits of the institution from which
the deposits are being acquired or
assumed, and that, if the volume of
deposits being transferred is substantial
under either measure, the application

will be referred to the: Board of Dlrectore

for action.

Finally, the amendments make
explicit the current FDIC practice that -
the. division or the region do not have’
the authority to approve merger
applications falling within the scope of
the “probable failure” or “emergency” -
provisions of 12 U.S.C. 1828(c})(6) or
where the resulting bank does ndt meet
the capital requirements in accordance
with Part 325 of the FDIC's rules and
regulations (12 CFR Part 325).

(c) Notices of acquisition of control.
Under the existing delegations, the
division and the regions can issue
written notices of the FDIC's intent not
to disapprove acquisitions of control of
insured-state' nonmember banks, but .
they can not disapprove such )

acquisitions of ¢ontrol. The amendments

make additional delegations to the T
Director, and where confirmed in ~ ~

writing by the Director, to an associate’ )

director,'so that the division has the' *
authority to dlsapprbve acquxsmons ‘of

control. The Board has concluded that
this additional delegation to the division
will'expedite and streamline the' |
processing of dlsapprovals of. .
acquisition of control of insured state. -

nonmember banks.

- (d) Deposit insurance appllcat}ons
The amendments make few changes to

the existing delegations of authority to

act on applications for deposit.
insurance. The division and the regions
will have the authority to approve
applications for deposit insurance by
newly organized banks, by operating
noninsured or nonfederally insured
institutions and by state member banks
withdrawing from membership in the
Federal Reserve System, subject to the
applicants satisfying specific requisites..
The “standard conditions” provision
formally found in § 303.10(a} has been
moved to § 303.7(d}(4) and limits the .
exercise of delegated authority by the
division or the regions to act on deposit
insurance applications where conditions
other than those listed in § 303.7(d){4) . :
have been imposed to situations where
the applicants agree in writing ta
comply with such conditions.

The amendments restrict the
delegation of authority te approve
deposit insurance applications by
operating noninsured or nonfederally
insured institutions with total assets of
$250,000,000 or more to the division. The
Board has limited the delegation to
approve-applications for deposit
insurance submitted by this particular
class of applicants to the division
because it has determined-that decisions
on deposit insurance applications from-
large institutions are better hand]ed at -
the division level. - ‘ R

(e) Applications pursuant to sectlon 19
of the-Act. The amendments make' X
additional delegations to the division, *'
giving the Director, arid where '
confirmed in writing, an associate
director, the authority to deny’
applications made by insured banks
putsuant to section 19 of the Act (12
U.S.C. 1829) for the employment of any
director, officer, or employee who has
been convicted or is hereafter convicted
of any criminal offense involving
dishonesty or a breach of trust. This
change reflects the Board's conclusion
that the processing of section 19

__ applications.will be streamlined and - .

made more,efficient, thereby better . - .-
serving the banking industry. The

“

procedures. for processing petitions for -

reconsideration of denied section 19 .-
applications are. governed by.the:
procedures set forth in § 303.6(e).
{f) Other apphcatzans The
amendments move the existing
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delegations found in § 303.7(a){(1-5)% and
- §303.7(b) to § 303.7(f)(1), with only
minor changes. The division and the
regions now have the duthority to act
upon applications seeking to establish
_temporary banking facilities for up to
“ninety days rather than the current
restriction on delegated authority to act-
on.applications seeking to establish
such facilities for one month. The
division and the regions also now have
the authority both to approve and to
deny applications for “phantom™ bank
mergers (except where any of the -
merging institutions has-deposits
insured by the FSLIC and the
transaction would result in' a substantml
volume of deposits insured by the FSLIC
becoming deposits insured by the FDIC .
or vice versa), applications for deposit
insurance filed in connection with
“phantom” bank mergers and requests
to-establish a management official
interlock pursuant to 12 CFR 348.4(b)(3).
The Board feels that there is no reason
to restrict the exercise of delegated
authority on these applications to the
authority only to approve. The
amendments restrict the delegation of
authority to approve or deny .
applications for acquisition of stock in
foreign banks to the division based on-
the Board's conclusion that these o

applications are not routine and present: -

some unique policy issues better : .
handled at the division level.

Section 303.8 Other delegatlons of
authority. !

. Except for newly designated

§ 303.8(a), which was formerly found at
§ 303.7(c)(7). existing § 303.11 is
redesignated § 303.8. Current § 303.11(i)
has been deleted since the statute which
imposed time deposit withdrawal
_penalties has sunset. The Board has
delegated additional authority to the
division and the regions to act on the
routine disclosure matters pursuant to 12
CFR 335.703 (confidential treatment to
be accorded to information required to

be filed in a disclosure report) and to 12 .

CFR 335.204{e) (dlsclosure to

departments and agencies of the United f

States of otherwise confidential .
information submitted in copies of

“preliminary proxy solicitation material). -
Section 303.9 . Delegation of authority .

to act on certain enforcement matters.

Under the existing delegations, the
Board of Review has the authority to act
on_certain enforcement matters, such as

-+ B Current §.303.7(a}(6) hasl been deleted since the

amendments do not differentiate between
applucauons to establish initial remote service

. facilities and those to establish such facilitics other
lhan an |nmdl remole service facility.

issuing notices of charges and of hearing
pursuant to section 8(b) of the Act (12
U.S.C. 1818(b)), issuing certain
stipulated section 8(b), and other
stipulated orders, issuing notices of
assessments of civil money penalties
and withdrawing and terminating such

- - assessments, issuing capital directives,
and accepting written agreements. The . _

existing delegations also impose
conditions and limitations on the

. authority of the division and the regions
to accept stipulated orders and to

terminate outstanding orders.
-.Since the Board last revised the
delegations, the division and regional

- staffs have gained sufficient experience
- operating under delegated authority

such that the majority of the conditions
and limitations on the exercise of
delegated authority are no longer
necessary. The Board concludes that

‘additional delegations to the division

and the regions will speed up the
processing of enforcement matters. The
additional delegations also mean that
the banks in need of corrective action
can deal directly with the decision
makers at the regional level without
having to wait for the enforcement

- process to go through Washington, DC

staff. The more efficient processing of
enforcement matters and the easier

‘access to decision makers will not only
: make better use of the FDIC's resources,

but will help the FDIC to be more
responsive to the needs of the banking
industry. .

Lastly. the amendments condmon the
exercise of delegated authority on
enforcement matters by the division and
the regions upon the concurrent
certification by officials in the FDIC's
Legal Division that the actions taken -
under.delegated authority are not
inconsistent with the Act. -

(a) Actions pursuant to section 8(a) of
the Act. In order to streamline the -

processing of section 8{a) (12 U.S.C.

1818(a)) actions so that the FDIC acts in
a more prompt and responsive manner,

.the-Board has delegated additional

authority to initiate section 8(a) actions

- to.the division and the regions. The
- amendments give the regions the

authority to issue orders of correction
where a respondent’s book capital is -
less than 3% of its total assets (unless

* the bank has issued any mandatory

convertible debt or any form of
secondary capital). Under the -
amendments, the division has the’ =
authority to issue orders of correction
when a réspondent's adjusted primary

.capital is less than 3% of its adjusted

Part 325 total assets. _
{b) Actions pursuant to section 8(b) of
the Act. The authority of the division™

- and the regions to act on section 8(b) (12

U.S.C. 1818(b)) matters is expanded to
include (1) the authority to issue notices
of charges and (2) the authority to issue
stipulated orders at any time prior to the
filing by an administrative law judge of
proposed findings of fact, conclusions of
law and a recommended decision with
the FDIC's Executive Secretary.
(c)Actions pursuant te section 8(c) of

the Act. The enforcement power granted - --

by section 8(c) of the Act (12 U.5.C. 1818

"(c)) enables the FDIC to issue temporary

cease-and-desist orders, which are

" effective upon service, where violations .

of law or unsafe and unsound practices
threaten the respondent bank’s solvency

“ or the interests of its depositors. Since

the purpose behind section 8(c) calls for
prompt, corrective actions, the Board -
has delegated to the division the
authority to issue temporary cease-and-
desist orders.

(d) Actions pursuant to section 8(e) of
the Act. The division has also been
delegated the authority to issue notices
of charges pursuant to sections 8(e) (1),
(2) and (3) of the Act (12 U.S.C. 1818{e)
(1), (2} and (3)) and to agree to stipulated
orders of removal and prohibition at any
time prior to the filing by an
administrative law judge of proposed
findings of fact, conclusions of law and
a recommended decision with the
FDIC's Executive Secretary. ’

{e).Actions pursuant to section 8(g) of .

the Act. Consistent with the Board's . -

policy to delegate the authority to'agree
to stipulated orders, the amendments
delegate authority to the division to

. agree to stipulated orders suspending

and prohibiting an indicted director,
officer or person from participating in
the conduct of the affairs of an msured
bank. . "

(f) Civil.money penaltzes Wxth the
restructuring of the Board of Review, the
authority to.issue notices of assessments
of civil money penalties-pursuant to
sections 7(j)(15), 8(i). and 18(j} of the Act .
(12 U.S.C. 1817(j)(15), 1818(i) and -
1828(j)), section 106(b) of the Bank
Holding Company Act (12 U.S.C. 1972)
and section 910{d) of the International
Lending Supervision Act of 1923 (12
U.S.C. 3909) has been delegated to the

" division, The General Counsel or
designee retains the authority to assess_ o

civil money penalties under section

"7(a)(1) of the Act (12 U.S.C. 1817(a)(1)).

for late filings of Reports of Condition,
Reports of Income and any other reports
required by the Board under the

_ authority of that section. -

(h) Capital directives. The
amendments, due to the restructuring of
the Board of Review. redelegate the
authonty to lssue notlces Qf mtent to
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issue capital directives and to issue

directives to the division and the
Jregions. . o Lo

(i) Truth'in Lending Act, The .

.ameridments move the authority. to act

onrequests for relief from the =~

requirements for. reimbursement under

section 608(a)(2) of the Truth in Lending

Simplification and Reform Act (15 U.S.C.

. 1607(&)(2)) found in"éxisting § 303.8(b) to
. newly designated §303.9(i), and, due to
the restructuring of the Board of Review,
redelegate the authority to act on such
requests to the division and the regions,
The regions have the authority to act on
routine requests, i.e., to deny requests
where the estimated amount of
reimbursement is $10,000 or less. The
division has been delegated the’
authority to grant requests for relief, to
deny requests where the estimated
amount of reimbursement is greater than
$10,000 and to act on meritorious
petitions for reconsiderati